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Employment Law Changes in Context

Introduction

· Employment rights context

· Economic slowdown

· Public sector cuts

Response of Employers

· Opposing protection

· ILO Convention 189

(protection for domestic workers)

· CBI Response?

‘The CBI, with slightly more consistency, but still with a level of parochialism, chose to vote against the convention on the basis of a possible conflict in the text with the UK interpretation of the European Working Time Directive, namely that provision should be made for payment for on call working and that domestic workers should be entitled to a rest period of 24 hours every 7 days.

Despite the British government abstention (along with only 8 other governments including Sudan) and the CBI vote against, Convention 189 was passed with much celebration, by 396 votes to 16, with 63 abstentions. The TUC will now be taking a leading role in the campaign to secure ratification and implementation of the convention in the UK and the EU.’

[http://www.tuc.org.uk/international/tuc-19975-f0.cfm]

· New York Times, 16 October 2011

· Avoiding responsibilities

‘Industry bodies including the CBI have already warned the new rules, which give temporary workers the same pay and benefits as permanent staff after just 12 weeks in a job, could not be coming at a worse time for the UK. The law is expected to cost businesses about £1.6bn a year to comply with.  A new report by law firm Allen & Overy, seen by The Sunday Telegraph, warns a third of employers are planning to avoid the new rules by ending agency workers’ contracts in their eleventh week – just before the 12-week qualifying period takes over.   Seeing as the regulations come into force on October 1, the law firm calculates some 462,000 of the UK’s 1.4m eligible temps stand to be made redundant in mid-December, just weeks before Christmas.’

[Daily Telegraph, 11 September 2011]

‘Thousands of temps are set to be moved onto permanent contracts with their recruitment agency in the coming weeks, making them exempt from the new law as they would no longer be classed as agency staff, according to a number of recruiters.

Under the rules, coming into effect on October 1, temps will be entitled to the same pay and benefits as permanent employees after just 12 weeks in a job. The law is expected to cost businesses some £1.8bn a year.  But the regulations state that any recruiter employing the temp as a permanent worker can legitimately avoid the rules and continue paying a reduced wage.   A number of recruitment agencies are planning to adopt the so-called “Swedish derogation” model – casting doubt over the usefulness of the new rules.  Staffline, a Nottingham-based recruiter which supplies DHL workers at the Jaguar Land Rover plant in Halewood, is preparing to move hundreds of temps onto permanent contracts

[Daily Telegraph, 27 September 2011]

· Campaigning for change

· Proposals to weaken trade union rights

Redundancy consultation (30 day consultation)

Statutory recognition procedure – mandatory ballots (in all cases)

Industrial action ballots – (definition of union member; 40% threshold)

· Proposals to weaken employment rights

No right to flexible working (IOD)

Abolish right to time off for training (IOD)

Minimum £500 deposit for employment tribunal claims (IOD)

· Why the Need for Change?

‘Employment relations minister Ed Davey has urged employers not to lose faith in government efforts to cut red tape and roll back employment law, as businesses clamour for a faster pace of change.

Davey cited evidence from the CBI and the OECD, which found that British employment law is one of the least regulated in the world, giving the UK a competitive edge.’

[People Management, 12 October 2011]

Changing Nature of Employment Law

· ‘Master and servant’ contracts

‘The company reserves the right to vary these terms and conditions for operational, commercial or financial reasons according to the needs of the business.   Any changes will be notified to you by direct correspondence’.

(Port employer)

‘The company reserves the right to make reasonable additions and/or changes to any of your terms of employment from time to time.   Such additions and/or changes may be made by way of a general notice applicable to all employees or by way of a specific notice to you’.

(Airline)

‘The Company reserves the right to vary the terms and conditions described in this handbook and the terms and conditions of your employment generally. Such changes can only be made by a member of the Human Resource Department and must be communicated to you in writing. When the change affects a group of employees, notification may be by display on notice boards or Company Intranet."

(Service company to global investment bank)’

How to respond to provisions of this kind?

· Section 188 notices

· Public sector focus
‘By late November last year, Rhondda Cynon Taf (10,000 employees), Sheffield city council (8,500), Birmingham city council (26,000), Walsall (8,400), Croydon (4,000), London fire service (700) and Northumberland county council (14,780) had all begun the process of dismissing their workforces in order to then re-engage them on poorer terms and conditions of employment. The main focus of the imposed deterioration here was pay, because it gives a more immediate saving on labour costs.’

[Gregor Gall, Guardian CiF, 7 July 2011]
· London sparks’ dispute

Building trade, revocation of national agreement by construction companies, claims of major pay cuts, long-running spontaneous action at building sites.  Implications for trade unions?  Implications for industrial action?   Implications for use of s 188?

· Proposed tribunal changes

‘But if the extension of the qualifying period is disproportionate, the introduction of fees for the often low paid workers who use the unfair dismissal regime seems deliberately to discourage.  In addition to the initial stake of between £150-250 to lodge the claim, applicants will have to stake a further £1,000 if the case goes to a hearing, with less than a one in three chance of recovering compensation.   

The odds against the claimant are grim.    To recover these fees, he or she must win.   But only 40% of claims that stay in this long are likely to succeed, which means that 60% will suffer a serious financial penalty for seeking access to justice.    It is hard to see that any more than a trickle of unfair dismissal claims will, after April 2012, reach the tribunals, with claimants being forced to under - settle good claims, or to give up.’

[Tribune, 14 October 2011] 

But note

‘At a press briefing at the department for Business, Innovation and Skills today, Davey said the objective of introducing fees at employment tribunals was to ensure that people using a publicly funded service made a contribution to it. “People will be pleased by the generosity of the remissions,” he said. “People on low incomes will pay no fees.”  Davey said that fees would be reduced for those immediately above the lowest pay levels, suggesting that a sliding scale of fees is being considered.’

[Solicitors’ Journal, 11 October, 2011]

And consider response of Administrative Justice and Tribunals Council, 11 October 2011
Conclusion

· Total control?

· Incomplete – an ongoing process 

BIS, Flexible, effective, fair:  promoting economic growth through a strong and efficient labour market (October 2011):

‘Businesses have told us time and again that they feel they have no rights – the pendulum has swung too far in favour of employees. That is why in January we launched the Employer’s Charter – to tackle myths and misconceptions and to make clear what managers can already do.  www.bis.gov.uk/assets/biscore/employment- 

matters/docs/e/employerscharter.’
· Challenge for Trade Unions:  How to respond?
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